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Issue I

COURT REPORTS

VIRGINIA
Costello v. Fredrick County Sanitation Auth., No. 97-59, 1999 WL
231720 (Va. Cir. Ct. Apr. 9, 1999) (holding that statute of limitations
period for inverse condemnation begins to run when pumping
damages the adjacent landowner's property, and that where defendant
argues the English Rule applies, a substantial showing that the English
Rule is consistent with the particular needs and requirements of
Virginia as it approaches the twenty-first century is required).
Plaintiff, Costello, owned approximately 105 acres of land in
Frederick County, Virginia.
Defendant, Town of Stephen City
("Stephen City"), owned an adjacent tract of land that containing a
quarry. On June 8, 1992, Stephen City and co-defendant, Fredrick
County Sanitation Authority ("Sanitation Authority"), entered into a
contract permitting Sanitation Authority to pump groundwater from
Stephen City's tract. In January 1994, Sanitation Authority began
pumping approximately two million gallons of water per day from the
Stephen City tract.
Costello alleged that Sanitation Authority's pumping of water
caused the drying up of springs and a stream that crossed property on
Costello's tract. He also alleged the pumping created sinkholes and
related depressions. Costello argued withdrawals of excessive and
unreasonable amounts of subterranean water, diversion of water by
upper riparian owner, breach of contract, nuisance, negligent
withdrawal of lateral and subadjacent support, violation of the Fifth
Amendment, and violation of a corresponding state provision on
inverse condemnation. The court previously overruled defendant's
demurrers, and granted an issue out of chancery. Here, the parties
argued several pretrial issues.
Defendants argued the statute of limitations barred Costello's
claims. The parties agreed a three-year statute of limitations applied
to inverse condemnation. Plaintiffs Bill of Complaint alleged that on
or aboutJanuary 19, 1994 orJanuary 14, 1994 (conflicting dates in the
opinion), the Sanitation Authority began pumping water from the
Stephen City tract. Defendant, citing section 8.01-230 of the Code of
Virginia, argued that the "limitation period shall begin to run...
when the breach of contract or duty occurs in the case of damage to
property and not when the resulting damage is discovered except
where the relief sought is solely equitable ...

."

Defendants alleged

the breach occurred in January 1994, when the first pumping began,
and more than three years passed before Costello filed his action;
therefore, the statute of limitations barred Costello's action.
The court found no Virginia appellate precedent regarding the
statute of limitations on inverse condemnation without immediate and
obvious damage. It held, however, that the statute begins to run when
the pumping damages the adjacent landowner's property. The court
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reasoned that to find otherwise required an adjacent landowner to file
suit within three years from any pumping of groundwater from
adjoining lands in case such pumping caused future damage.
Alternatively, Stephen City argued that the English Rule, not the
American Rule, applied for dealing with legal rights and liabilities of
subterranean water. The English Rule permitted a landowner
unlimited exploitation of the water beneath his land. The American
Rule permitted the owner of surface land to make reasonable use of
subterranean percolating waters, but prohibited unreasonable
withdrawal for sale or distribution for uses not connected with the
beneficial use and enjoyment or ownership of the land. Defendants
argued that pursuant to section 1-10 of the Code of Virginia, the
Common Law of England applied unless overruled by statute or found
repugnant to the principals of the Bill of Rights and Constitution of
the Commonwealth. Therefore, the English Rule was applicable
because the Virginia legislature never modified the English Rule.
The court reviewed the history of section 1-10 and the English
Rule, recognizing that most states rejected the English Rule.
Precedent established that if the question of whether the English or
American Rule would be adopted in Virginia rose again, the court
would address it "de novo." However, the court stated it was too
premature to reach a definitive answer in this action.
The court stated it would require a substantial showing that the
English Rule was consistent with the peculiar needs and requirements
of Virginia as it approaches the twenty-first century. Additionally, the
court provided guidance to counsel in the presentation of their case.
The court noted that prudence dictated the case be tried on the
assumption that the rule requiring the most substantial amount of
evidence would apply. Therefore, the American Rule, requiring proof
of unreasonable amounts of water, methods of extraction, failure to
take remedial steps, and/or sale of water off premises was applicable.
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WASHINGTON
Skokomish Indian Tribe v. Fitzsimmons, 982 P.2d 1179 (Wash. Ct.
App. 1999) (holding Department of Ecology action arbitrary and
capricious by failing to object to Federal Energy Regulatory
Commission licensing where project was substantially noncompliant
with state law).
On November 15, 1974, the City of Tacoma applied to the Federal
Energy Regulatory Commission ("FERC") for licensing of the
Cushman Dam Project ("Project"). The proposed project would
balance the designated uses with the public health and safety concerns
of the flood prone Skokomish River. The Skokomish Indian Tribe

